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IN BEHALF OF APPLICANT:

U.S. Department of Justice

. |
Immigration and Naturalization Service ?
E

OFFICE OF ADMINISTRATIVE APPEALS
425 Eye Street N.W. !
ULLRB, 3rd Fioor
Washington, D.C. 20536 .

APPLICATION: - Application for Permissign to Reapply for Admission into the
United States after Ipeportation or Removal under §

T 212(a)(9)(A)(iii) of the [mmigration and Nationality Act, 8

.o - US.C. 1182(a)(9)(A)iii)

i

INSTRUCTIONS:

This is the decsion in your case. All documents
further inguiry must be made to that office.

ve been returried to the office which originally decided your case. Any

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, ydu may file a motion to reconsider. Such a motion must state the
reasons for reconsiderationand be supported by any pertinent precedent decisions. Any motion 1o reconsider must be filed
within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1)(i). ‘

If you have new or additional information which you jwish to have considered:\ir'ou may file a motion to reopen. Such a
motion must state the new facts to be proved at reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to reopen,
except that failure to file before this period expiref may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.
Any motion must be filed with the office which origirfally decided your case along with a fee of $110 as requi?ed under
8 C.F.R. 103.7. f

FOR THE ASSOCIATE COMMISSIONER, |

% 1prrance M. O'Reilly, Director -
“wAdministrative Appeals Office

B X
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DISCUSSION: The application [was denied by the Director, Vermont
Service Center, and is now before the Associate Comm1351oner for
Examinations on appeal. The dppeal will be dismissed. W
The applicant is a native and| citizen of Colombia who was admitted
to the United States on Jung 24, 1990 as a nonimmigrant visitor
with authorization to remain until December 23, 1990. The applicant
remained longer than authorized. An Order to Show Cause was issued
in his behalf on May 28, 1893 and he was ordered deported in
absentia by an immigration juydge on December 30, 1993. |

On March 30, 19%3, the appllvant was arrested in New York by DEA
officials for conspiracy cochine. The record fails to contain a
disposition of that matter. |On May 28, 1993, the applicant was
encountered by Service offigers in Florlda after attemptlng to
obtain a Florida State drivens license using a fraudulent Form I-
688 (Temporary Resident Card). The Form I-688 ¢ - the
applicant’s full name and Sgrvice file number The
information in the FBI identifiication index containe in the record
appears to relate to other individuals. ’ D :

The applicant was ordered to surrender for deportatlon ‘on prll 13,
1534. He .failed to appear. Therefore, he is 1nadm1381b1e under §
'212(a) (9) (A) {(ii) of the Immigration and Nationality Act (the Act),
8 U.5.C. 1182(a) (9) (&) (ii). The applicant married a United States
citizen on June 17, 1996 accotding to the dated photographs in the
record and he is the beneficiary of an approved petition for alien
relative. The applicant seeks| permission to reapply for admission
into the United States unden § 212(a)(9)(A)(111) of th Act 8
U.S5.C. 1182(a) (9) {(A) (iii), to remain with his wife. ;
The director determined that the unfavorable factors outwe ghed the
favorable ones and denied the|l application accordlngly )
g

On appeal, counsel states that the director erred on the facts and
the law. Counsel requests an Jdditional 90 days in which to file a
brief. More than 90 days have plapsed since the appeal was | filed on
February 25, 2000 and no new| evidence has been entered into the
record.

Section 212(a) (9) ALIENS PREVIOUSLY REMOVED.-
(A) CERTAIN ALIENS PREVIPDUSLY REMOVED. -

(ii) OTHER ALIENS.-Any alien not described in clause
(i) who- : '

(I} has been ordered removed under § 240
of the Act or any other provision of law, or

(II) departed the United States while an
order of removal was outstanding, :

and who seeks admission within 10 years of the date of
such alien’s departure or removal {(or within 20 years of
such date in the case of|a second or subsequent remOVal




or at any time in the cpse of an alien convicted of an
aggravated felony) is inadmissible.

(iii) EXCEPTION.-Ctauses (i) and {(ii) shall no
apply to an alien seeking admission within a period if,
prior to the date of the|alien’s reembarkation at a place
outside the United States or attempt to be admitted from
foreign continuous territory, the Attorney General haé
consented to the alien’s reapplying for admission.

Section 212(a) (9) (A) (ii) of the Act provides that aliens whb‘have
been otherwise ordered removed, ordered deported under former §§
242 or 217 of the Act, 8 U.S]|C. 1252 or 1187, or ordered exbluded
under former § 236 of the Act, 8 U.S.C. 1226, and who have actually
been removed (or departed after such an order) are- 1nadm1351ble
for 10 years. |

Act, 8 U.5.C. 1182(a) (6) (B), was
- amended by the Illegal |[Immigration Reform and Immigrant
Responsibility Act of 1996 | (IIRIRA) and is now codified as §
212 (a) (9) (A} (i) and (ii). Accgording to the reasoning in Matter of
Soriano, Interim Decision 3289 (BIA, A.G. 1996}, the provisions of
any legislation modifying the Act must normally be applied to
- waiver applications adjudicatied on or after the enactment date of
that legislation, unless other instructions are provided. IIRIRA
became effective on Septembenr 30, 1996.

Section 212(a) (6) (B) of th

\

An appeal must be decided accprding to the law as it exists on the

date it is before the appellate body. See Bradley v. Richmond

School Board, 416 U.S. 696, 710-1 (1974). In the absence of

explicit statutory directign, an applicant’s eligibility is

determined under the statute in effect at the time his or her.
application is finally congidered. If an amendment makes the

statute more restrictive afiter the application is filed, the

eligibility is determined under the terms of the amendment.

Conversely, if the amendment [makes the statute more generous, the

application must be considered by more generous terms.” Matter of

George, 11 I&N Dec. 419 (BIA [L965); Matter of lLeveque, 12 I&N Dec.

633 (BIA 1968). ‘

Prior to 1981, an alien who|was arrested and deported from the
United States was perpetually barred. In 1981 Congress amended
former § 212 (a) (17) of the Art, 8 U.S8.C. 11i82{a)(17), eliminated
the perpetual debarment and ubstltuted a waltlng perlod i

A review of the 1%%6 IIRI amendments to the Act and ‘prlor
statutes and case law regarding permission to reapply for
admission, reflects that Corgress has (1) increased the bar to
admissibility and the waiting period from 5 to 10 years, (2) has
added a bar to admissibility for aliens who are unlawfully present
in the United States, and [3) has imposed a permanent bar to
admission for aliens who have been ordered removed and who
subsequently enter or attempt to enter the United States without
being lawfully admitted. It is concluded that Congress has placed
a high priority on reducing and/or stopping aliens from overstaylng
their authorized period of stay and/or from being present in the
United States without a lawful admission or parole.
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spduse in 19%6. He now cseeks|relief based on that after-acé ired
equity. '

The favorable factors in this
and the approved visa petitio

The unfavorable factors in this matter include the applicapt’s
remaining longer than authorized, his failure to appear for | the
deportation/removal hearing, | his being ordered deported, | |his
failure to depart, his failuye to provide a disposition of|his
arrest for conepiracy cocaing, his employment without Ser ice
authorization, his attempt to| procure a Florida drivers licdnse
using fraudulent documentation, and his lengthy presence in |the
United States without a lawful admission oxr parole. ||The
Commissioner stated in Matter of lee, supra, that he could
relate a positive factor of residence in the United States where
that residence is pursuant to & legal admission or adjustment| of
status as a permanent resident.|Tc reward a person for remaining in
the United States in violation of law, would seriously threaten the
structure of all laws pertaining to immigration. 1

The applicant’s actions in this matter cannot be condoned.  \His
equity {marriage) gained while being unlawfully present in ithe
United States (and entered intg while in deportation proceedings)
can be given only minimal weightl. The applicant has not established

by supporting evidence that the favorable factors outweigh 1he
unfavorable ones. y

In discretionary matters, the applicant bears the full burden pf
proving eligibility in terms of equities in the United States whigh
are not outweighed by adverse factors. See Matter of T-8-¥-, 7 TEN
Dec. 582 (BIA 1957); Matter of Ducret, 15 I&N Dec. 620 ({BTAa 1976
After a careful review of the record, it is concluded that the
applicant has failed to estahlish he warxrants the faverable
e

exercise of the Attorney General’s discretion. Accordingly, t
appeal will be dismissed.

ORDER: The appeal is dismissed.




